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- Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
(=) SR e 1T / 28 .12.2023

Date of Issue

Arising out of Order-In-Original No. 147/AC/DEMAND/22-23 dated
(®) | 20.10.2022 passed by The The Assistant Commissioner, CGST Division-I,
Ahmedabad North

\ Transmobility Services Pvt. Ltd.
Syl @1 T SR el /
&) [ 343, 3rd Floor, Maruti PlazaKrishnanagar, Naroda
Name and Address of the _
Appellant Ahmedabad - 382345
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

- VTR UHTR T TG STa:-

Revision application to Government of India:

(1) ¥ vaa g AR, 1094 B a7 s 1Y A g et 3 ar ¥ @ o @
IT-EITLT o TIH ILgeh o Sqiia GOV e erefiT ¥, WIa 9, O 9o, asred a9,
=Tt wfiSrer, s S s, g9 ant, 7 f@wstl: 110001 &t &t STt =Ry -

' A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

. (@) gy AT & g F e 9 o Tl grine ' @ Bl weeTR A s aary § a7 ot
- MUSTR § §aX WISTIR # AT o S1d §T AT A, 7 fohel WUSTI a7 WOsTR § 91y ag fomel) e &
77 farefl WoTIR & g /et T T & <) g% g

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a -
warehouse.




(@) m%mﬁﬂﬁwmﬁﬁrﬁﬁaﬁ%ﬂwwmw%%ﬁﬁwﬁwﬁvﬁﬁww
SeTE Qo % Ry 3 Arae § ST Wik % aes el g ar ke F faffRa d '

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified .
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
acéompa.nied by two copies each of the OIO and Order—In—Appeal It shouldlalso be- .
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompamed by a fee of Rs.200/- where the . -

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 1nvolved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) F8T Seread goeb afafHaw, 1944 i gy 35-d1/35-% ¥ siavia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  SeRfrieT GRS § TATY SRR 3 SeTaT @ erier, ey o weer § €Ay 4o, FENT IS
9 TF AT erdenta =R (Reee) &t wftm deftr fifsHr, srgwarme & 2nd qre, TgaTe
o, AT, MREATR, dgaeEE-3800041 : "8
. To the west regional bench of Customs, Excise & Service Taéc Appellate r1buna1~ 2
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, A&lmedabad 380004
In case of appeals other than as mentionéd above para. .

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-

, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
_draft in favour of Asstt Reglstar of a branch of any nominate pubhc sector bank of the




place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) I o ATATREH 1970 AT SN it SRt -1 % sania et Fg Sieare I smaeT
AT R el e ifdeHrd o sneer § F wls 6 T TR & 6.50 4 71 =raray g feae
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One copy of application or O.I.O. as the case may be, and the order of the
adjourl—lment auth'orlty shall a court fee stamp of Rs.6.50 paise as prescribed under
schech,llled -l item of the court fee Act, 1975 as amended. -

(5) = &R wafdT wrwet v R w arer fawt & o) o e swenisa o strar § S e
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  ©HT F, Frald ScuTaT O Td TR srften wraridee (Reee) wa wia srdier & wraer §
FdeqH T (Demand) U9 &€ (Penalty) &7 10% T& SHT HAT ST g1 gTeTiieh, sifdad qd ST 10
HUE TIT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-déposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

- Under Central Excise and Service Tax, “Duty demanded” shall include:

@) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credlt Rules.

(6) (1) wﬁsr%ﬁmm%wawﬁawmmmﬁaﬁaé?ﬁwmw
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, In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or p¢ nalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Transmobility Services Pvt. Ltd., 343,3"
Floor, Maruti Plaza, Krishnanagar, Naroda, Ahmedabad — 382345 (here%nafter referred to as
“the appellant”) against Order-in-Original No. 147/AC/DEMAND/22-2|3 dated 20.10.2022
(hereinafter referred to as “the impugned order”) passed by The Assistant Commiissoner,

CGST Division-I, Ahmedabad North (hereinafter referred to as “the adjudlcatmg authorlty”)

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AAFCT0063Q. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an
income of Rs. 46,43,‘495/- during the FY 2014-15, which was reflected under the heads “Sales
/ Gross Receipts from Services (Value from ITR)” filed with the Income Tax department.
Accordingly, it appeared that the appellant had -éamed the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to
the letters issued by the department. ' |

2.1  Subsequently, the appellant were
[[I/Transmobility/S.T./UnReg./2014-15/4633 dated 29.09.2020 demanding Service Tax
amounting to Rs. 5,73,936/- for the period FY 2014-15, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under -

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1), Section .

77(2) and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,73,936/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 5,73,936/- was also imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10 000/--was imposed on the appellant under [Section
“77(1)(a) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- Was imposed| on the
appellant under Section 77(1)(0) of the Finance Act, 1994, !

P Being aggrieved with the impugned order.passed by the adjudicating authority, the
appellant have preferred the present appeal on 07.02.2023 along with an application for

condonation of delay

issued Show  Cause %Notice N - AR-
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4, | lOn going through the appeal memorandum, I find that the impugned order was issucd
on 20.10.2022 and the same was received by the appellant on 31.10.2022. The present appeal.
in terms of Section 85 of the Finance Act, 1994, was filed on 07.02.2023, i.e. 38 days lale
from the last date of filing the appeal. The appellant in their application of condonation of
delay inter al-ia!‘stated that the accountant didn’t provided data in time thereby delay in {iling

oflappeal by.38;days. The appeal was filed on 07.02.2023.

5. | It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the
~ appeal should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Further, under the proviso appended to sub-section
(3A) of Section 85 of the Act, the Commissioner (Appeals) is cmpdwered to condone the
-clelay or to allow the filing of an appeal within a further period of one month thereafter, il he
is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

-~

with in the period of two months. Relevant text of Section 85 is reproduced below:

“SECTION 85. Appeals to the Commissioner: of Central Excise (Appeals).—-

(1) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate (o the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner of Central Excise (Appeals). -

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed
manner. '

(3) An appeal shall be presented within three months from the date of receipt of ithe
decision or order of such adjudicating authority, relating to service tax, interesi or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent of the President:

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied thar
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period of three months, allow it to be presented within a further period of three
months. '

(B4) An appeal shall be presented within two 'months firom the date of receipt of the
decision or order of such adjudicating authority, made on and after the Finance Bill.
2012 receives the assent of the President, relating to service tax, interest or penuliy
under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid|period of two months, allow it to be presented within a further period of one

month.” | ' '

il I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 31.10.2022 and the appellant were required to file the
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appeal on or before 30.12.2022. However, the api)eal was filed on 07.02.2023, i.e. 38 days
late from the last date of filing the appeal, which is beyond the period of one month which the
Commissioner (Appeéls) may condone. Therefore, I reject the said appeal considering Section -
85 (3A) of the Finance Act, 1994, as I have no jui‘isdictioﬁ to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on -
the merits of the case, I reject the appeal filed by the appellant on the grounds of

limitation.

7. onfier st T ae 1 ardier o Froerer e a3 & R T d |

The appeal filed by the appellant stands disposed of in above terms.

Attested | ' _ Date: 9 @ i ‘Q’dﬁ)‘"’( .
\ / _ _ o s

Manish Kuamr

Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To, ‘
M/s. Transmobility Services Pvt. Ltd., Appellant _
343,3" Floor, Maruti Plaza, -
Krishnanagar, Naroda, e
Ahmedabad — 382345 .

The Assistant Commissioner, Respondent
CGST Division-I,
Ahmedabad North

C%py to .
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST Division-I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
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